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§718.205

pulmonary impairment as defined in
paragraphs (b)(2)(1), (b)(2)(i1), (b)(2)({EV)
and (d) of this section shall not, by
itself, be sufficient to establish that
the miner’s impairment is or was due
to pneumoconiosis. Except as provided
in paragraph (d), the cause or causes of
a miner’s total disability shall be es-
tablished by means of a physician’s
documented and reasoned medical re-
port.

(d) Lay evidence. In establishing total
disability, lay evidence may be used in
the following cases:

(1) In a case involving a deceased
miner in which the claim was filed
prior to January 1, 1982, affidavits (or
equivalent sworn testimony) from per-
sons knowledgeable of the miner’s
physical condition shall be sufficient
to establish total (or under §718.306
partial) disability due to pneumo-
coniosis if no medical or other relevant
evidence exists which addresses the
miner’s pulmonary or respiratory con-
dition.

(2) In a case involving a survivor’s
claim filed on or after January 1, 1982,
but prior to June 30, 1982, which is sub-
ject to §718.306, affidavits (or equiva-
lent sworn testimony) from persons
knowledgeable of the miner’s physical
condition shall be sufficient to estab-
lish total or partial disability due to
pneumoconiosis if no medical or other
relevant evidence exists which address-
es the miner’s pulmonary or res-
piratory condition; however, such a de-
termination shall not be based solely
upon the affidavits or testimony of the
claimant and/or his or her dependents
who would be eligible for augmentation
of the claimant’s benefits if the claim
were approved.

(3) In a case involving a deceased
miner whose claim was filed on or after
January 1, 1982, affidavits (or equiva-
lent sworn testimony) from persons
knowledgeable of the miner’s physical
condition shall be sufficient to estab-
lish total disability due to pneumo-
coniosis if no medical or other relevant
evidence exists which addresses the
miner’s pulmonary or respiratory con-
dition; however, such a determination
shall not be based solely upon the affi-
davits or testimony of any person who
would be eligible for benefits (including
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augmented benefits) if the claim were
approved.

(4) Statements made before death by
a deceased miner about his or her phys-
ical condition are relevant and shall be
considered in making a determination
as to whether the miner was totally
disabled at the time of death.

(56) In the case of a living miner’s
claim, a finding of total disability due
to pneumoconiosis shall not be made
solely on the miner’s statements or
testimony.

(e) In determining total disability to
perform usual coal mine work, the fol-
lowing shall apply in evaluating the
miner’s employment activities:

(1) In the case of a deceased miner,
employment in a mine at the time of
death shall not be conclusive evidence
that the miner was not totally dis-
abled. To disprove total disability, it
must be shown that at the time the
miner died, there were no changed cir-
cumstances of employment indicative
of his or her reduced ability to perform
his or her usual coal mine work.

(2) In the case of a living miner, proof
of current employment in a coal mine
shall not be conclusive evidence that
the miner is not totally disabled unless
it can be shown that there are no
changed circumstances of employment
indicative of his or her reduced ability
to perform his or her usual coal mine
work.

(3) Changed circumstances of employ-
ment indicative of a miner’s reduced
ability to perform his or her usual coal
mine work may include but are not
limited to:

(i) The miner’s reduced ability to
perform his or her customary duties
without help; or

(ii) The miner’s reduced ability to
perform his or her customary duties at
his or her usual levels of rapidity, con-
tinuity or efficiency; or

(iii) The miner’s transfer by request
or assignment to less vigorous duties
or to duties in a less dusty part of the
mine.

§718.205 Death due to
coniosis.

pneumo-

(a) Benefits are provided to eligible
survivors of a miner whose death was
due to pneumoconiosis. In order to re-
ceive benefits based on a showing of
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death due to pneumoconiosis, a claim-
ant must prove that:

(1) The miner had pneumoconiosis
(see §718.202);

(2) The miner’s pneumoconiosis arose
out of coal mine employment (see
§718.203); and

(3) The miner’s death was due to
pneumoconiosis as provided by this
section.

(b) Death will be considered to be due
to pneumoconiosis if any of the fol-
lowing criteria is met:

(1) Where competent medical evi-
dence establishes that pneumoconiosis
was the cause of the miner’s death, or

(2) Where pneumoconiosis was a sub-
stantially contributing cause or factor
leading to the miner’s death or where
the death was caused by complications
of pneumoconiosis, or

(3) Where the presumption set forth
at §718.304 is applicable, or

(4) For survivors’ claims filed after
January 1, 2005, and pending on or after
March 23, 2010, where the presumption
at §718.305 is invoked and not rebutted.

(6) However, except where the
§718.304 presumption is invoked, sur-
vivors are not eligible for benefits
where the miner’s death was caused by
a traumatic injury (including suicide)
or the principal cause of death was a
medical condition not related to pneu-
moconiosis, unless the claimant estab-
lishes (by proof or presumption) that
pneumoconiosis was a substantially
contributing cause of death.

(6) Pneumoconiosis is a ‘‘substan-
tially contributing cause’ of a miner’s
death if it hastens the miner’s death.

[78 FR 59114, Sept. 25, 2013]

§718.206 Effect of findings by persons
or agencies.

Decisions, statements, reports, opin-
ions, or the like, of agencies, organiza-
tions, physicians or other individuals,
about the existence, cause, and extent
of a miner’s disability, or the cause of
a miner’s death, are admissible. If
properly submitted, such evidence shall
be considered and given the weight to
which it is entitled as evidence under
all the facts before the adjudication of-
ficer in the claim.

§718.304

Subpart D—Presumptions Applica-
ble to Eligibility Determina-
tions

SOURCE: 656 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§718.301 Establishing length of em-
ployment as a miner.

The presumptions set forth in
§§718.302 and 718.305 apply only if a
miner worked in one or more coal
mines for the number of years required
to invoke the presumption. The length
of the miner’s coal mine work history
must be computed as provided by 20
CFR 725.101(a)(32).

[78 FR 59114, Sept. 25, 2013]

§718.302 Relationship of pneumo-
coniosis to coal mine employment.

If a miner who is suffering or suffered
from pneumoconiosis was employed for
ten years or more in one or more coal
mines, there shall be a rebuttable pre-
sumption that the pneumoconiosis
arose out of such employment. (See
§718.203.)

§718.303 [Reserved]

§718.304 Irrebuttable presumption of
total disability or death due to
pneumoconiosis.

There is an irrebuttable presumption
that a miner is totally disabled due to
pneumoconiosis, that a miner’s death
was due to pneumoconiosis or that a
miner was totally disabled due to pneu-
moconiosis at the time of death, if such
miner is suffering or suffered from a
chronic dust disease of the lung which:

(a) When diagnosed by chest X-ray
(see §718.202 concerning the standards
for X-rays and the effect of interpreta-
tions of X-rays by physicians) yields
one or more large opacities (greater
than 1 centimeter in diameter) and
would be classified in Category A, B, or
Cin:

(1) The ILO-U/C International Classi-
fication of Radiographs of the
Pneumoconioses, 1971, or subsequent
revisions thereto; or

(2) The International Classification
of the Radiographs of the
Pneumoconioses of the International
Labour Office, Extended Classification

259



		Superintendent of Documents
	2014-07-02T07:12:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




